
The Honorable John E. Bridges

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

Timothy Borders, Thomas Canterbury, Tom
Huff, Margie Ferris, Paul Elvig, Edward 
Monaghan, and Christopher Vance, Washington)
residents and electors, and the Rossi for 
Governor Campaign, a candidate committee

King County and Dean Logan, its Director of 
Records, Elections and Licensing Services , et aI.

, )

DECLARATION OF ROBERT J.
MAGUIRE IN OPPOSITION TO
DEMOCRATIC PARTY'
MOTION TO DISMISS FOR
LACK OF SUBJECT MATTER
JURISDICTION

No. 05- 00027-

Petitioners

Respondents.

, ROBERT J. MAGUIRE, declare as follows:

I am one of the attorneys for the Petitioners above-named.

Attached to this Declaration as Exhibit A is a true and correct copy of

Petitioners ' Amended Response Brief in Opposition to Respondent Franklin County

Auditor s Motion to Dismiss Petition by Electors and Petition for Writ of Mandamus and

Other Relief filed with the Supreme Court by the Washington State Democratic Central

Committee and dated December 9, 2004.

Attached to this Declaration as Exhibit B is a true and correct copy of the

Petition by Electors and Petition for Writ of Mandamus and Other Relief filed with the

Supreme Court by the Washington State Democratic Central Committee and dated

December 3 , 2004.
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Attached to this Declaration as Exhibit C is a true and correct copy of the

Election Contest Petition and Cover Letter of Robert J. Maguire filed January 21 , 2005

with the Legislature for the State of Washington.

Attached to this Declaration as Exhibit D is a true and correct copy of the

Certificate of Election dated January 11 2005. Note that Exhibit C to the Declaration of

William C. Rava in Support of Washington State Democratic Central Committee s Motion

to Dismiss for Lack of Subject Matter Jurisdiction included a Certificate of Election dated

January 10 2005. The January 10 date , which

was apparently corrected and a new Certificate of Election dated January 11 , 2005 was

issued.

I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct.

DATED this 
%./4 day of January, 2005 at Seattle, Washington.
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INTRODUCTION

Petitioners seek emergency reliefftom this Court to ensure that

every legitimate vote for Washington s next governor will be counted

under uniform standards in the impending hand recount. 

Washington law, county auditors must consider every vote 

every ballot submitted by a Washington 

must promulgate rules to guarantee that the county auditors are employing

uniform standards during such consideration. 

Rather than respond to the Petition for a Writ of Mandamus, one of

the respondents (the Franklin County Auditor), filed a motion to dismiss

seeking the dismissal of all or part of the petition. 

Petition by Electors and Petition for Writ of Mandamus and Other Relief

Motion ). With all , that Motion should be denied.

First, Petitioners have plainly alleged a cause of action against the

respondents. Taking the allegations , as this Court must on such a

motion, the respondents (including Franklin County) failed to certify an

abstract of the election that is a "full, true and correct representation of all

votes cast " and failed to perform a recount of all "votes cast " in both

cases in violation of settled Washington law. Second, the Petitioners have

1 Petitioners have fully set forth the reasons why emergency relief is

necessary and appropriate in their original petition, the supporting papers
and in their reply papers filed this afternoon, encaptioned: "Petitioners
Reply Briefin Support of Petition by Electors and Petition for Writ of
Mandamus and Other Relief"

( U934-OOOC51SL043430.243)



specifically 

certified by Franklin County is simply inaccurate as a matter of fact.

Finally, and as a result, mandamus relief is plainly appropriate.

For all of these reasons, Petitioners respectfully submit that the

motion should be denied.

ARGUMENT

RESPONDENT FRANKLIN COUNTY AUDITOR
HAS SHOWN NO GROUNDS FOR DISMISSAL
PURSUANT TO CR 12(b)(6).

Standards Applicable to a Rule 12(b)(6) Motion

Dismissal ofa claim under CR 12(b)(6) is appropriate only ifit

appears beyond a reasonable doubt that no facts exist that would justify

recovery. Reidv. Pierce County., 136 Wn. 2d 195 201 961 2d 333

(1998). In ruling on a 

the allegations in a plaintiff's complaint and any reasonable inferences

therein. Postema v. Pollution Control Hearings Bd 142 Wn.2d 68 , 122-

, 11 P. 3d 726 (2000); Reid 136 Wn.2d at 201. Ifmaterials outside the

pleadings are considered, the motion will be treated as a motion for

summary judgment under CR 56. 

granted sparingly and with care. 
See Wright v. Jeckle 104 Wn. App. 478

481 , 16 P.3d 1268 , 1269 (2001).

Petitioners Have a Cause of Action Against
Franklin County.

Petitioners allege that the county auditors and canvassing boards, in

addition to the Secretary of State, have duty to perform a recount that

( 15934-0006151.043430.243)



tallies all "votes cast." See RCW 29A.64.021(1); RCW 29A.64.0S0.

Similarly, the canvassing boards have a duty to present to the Secretary 

State a certification of an abstract that is a "full, true, and correct

representation of the votes cast" and therefore correct the errors made in

earlier counts. WAC 434-262-070; see also WAC 434-262-030 (county

auditor s abstract of votes shall contain "a count of all ballots cast in the

election ) (emphasis added); WAC 434-262-040 (county canvassing board

shall ensure that all ballot totals included in abstract of vote). 

allege that the Franklin County Auditor neglected her duties. Therefore

Petitioners have alleged a cause of action against Respondent.

Moreover, the fact that the Secretary of State has certified Franklin

County' s recount results is immaterial to whether the Franklin County

Auditor performed her duties under Washington law. Regardless of the

Secretary s action, the Franklin County Auditor prepared, and the Franklin

County canvassing board certified, an abstract that did not reflect accurate

number of tabulated ballots with sufficient certainty. See Grantham Decl.

,-r 5. s actions do not excuse the failure of Franklin County

Auditor and canvassing board to fulfill their duties.

PETITIONERS' ALLEGATIONS SURVIVE
SUMMARY JUDGMENT.

Petitioners allege that inaccuracies exist in a number of abstracts

ITom the machine recount, including the abstract for Franklin County. See

Petition,-r 19. In Franklin County, the tabulating machine did not produce

a count of ballots tabulated that equals the number of the votes cast in the

( 159J4.OOO61SL0434JO.243)



Governor s race. Grantham Dec!. ~ 5. Thus, the abstract is inaccurate on

its face. Respondent s own affidavit demonstrates this inaccuracy. See

Affidavit of Zona Lenhart. In the , the vote totals for

blank votes/overvotes (685), Christine Gregoire (4 967), Dino Rossi

(10 619), Ruth Bennett (227), and write-in candidates (11) together total

509. Attachment A. However-the total in the "turnout" column

totals 16 425. Id This reflects a difference between the votes cast and the

votes tabulated of 84 votes.

Respondent attempts to explain the inaccuracy by attributing it to

the "multi card system. Id She argues that the difference in the number

of "Card C" punch cards (16 521) and the number of votes counted

(16 509) to an error that resulted in 12 overvotes that were not included in

the Statement of Votes. Id. Attachment B. But this explanation 

nothing to explain the differential of84 votes on the 

itself Moreover, even the inaccuracy allegedly caused by the multi card

system that Respondent acknowledges exists was not corrected on the

Statement of Votes. Id. Attachment A.

The Petition and Motion for Emergency Relief also contain other

allegations that apply to Franklin County. , Franklin County

must allow a genuine observation of the hand recount. Respondent

Motion does not address this issue. Moreover, despite Respondent

assertions to the contrary, where Petitioners allege errors by "counties

( lS934-OOO61SL043430.243) -4-



those allegations include Franklin County.2 Accordingly, because the

Petition contains a variety of allegations that are not even addressed by the

Franklin County Motion, it must be dismissed.

ENSURING A FULL AND FAIR ELECTION IS NOT
DISCRETIONARY AND MANDAMUS IS
APPROPRIATE.

Respondents argue that mandamus is not appropriate because the

actions at issue are "discretionary." With , this action

challenges decisions that indisputably effect real voters-dtizens of this

state who are qualified to vote, who properly registered to vote and who in

fact voted. In numerous cases, their ballots were not counted because of a

patent error by the county in wrongfully and erroneously questioning the

voter s signature on an absentee or provisional ballot. 

respondents have the "discretionary" power to disenfranchise in this

manner a voter. In fact, they have precisely the opposite duty: 

that qualified voters who in fact vote have their ballots counted. Even the

Secretary of State in his papers concedes that the county canvassing boards

have the authority-even at this 

are brought to their attention.

There is nothing discretionary about counting ballots cast by

qualified, registered voters who in fact voted in this election. Election

officials are not allowed to engage in wrongful acts or neglect their duties;

2 Paragraphs 32 and 37, addressed in Respondent' s Motion, only

contain allegations regarding King County.

( IS934-OOO61SLOO430.243)



if they do, this Court has not only the authority but the duty to act to

provide a remedy. RCW 29A.68.011. Mandamus 

to compel a state official to comply with a law when a duty to act exists.

Walker v. Munro 124 Wn.2d 402, 408 (1994). In the election context

relief is appropriate where there the official has neglected the duty or acted

in a wrongful manner. RCW 29A.68.011(4)-(5). This Court has

established that mandamus is the appropriate remedy in election cases.

Schillberg v. Williams 115 Wn.2d 809 (1990)

Petitioners' Reply Brief in Support of Petition by Electors and

Petition for Writ of Mandamus and Other Relief discusses each claim in

detail. Mandamus is appropriate in this case because of the clear duties

involved. Id. Here the Franklin County Auditor had and currently has

mandatory duties. Because the duty to count and our state s affirmative

duty of uniformity, mandamus will be the appropriate remedy. Schillberg,

115 Wn.2d at 811.

PETITIONERS SENT RESPONDENT FRANKLIN
COUNTY AUDITOR PROPER NOTICE.

Respondent' s argument that the Petition and Motion should be

dismissed due to lack of notice is wholly without merit. 

asserts that she did not receive notice until Monday, December 6 2004

but does not provide any support for this assertion. In fact, Petitioners sent

Respondent notice via email on Friday, December 3 , 2004 at 4:53 p.m. See

Burman Declaration 11112- , Exh. A. Petitioners sent proper notice under

RAP 17.4(b), and therefore Respondent's Motion should be denied.

(I ~934-()()Q(;1SL043430.2431



ID. CONCLUSION

For the reasons set forth above, Petitioners respectfully requests

that the deny Respondent Franklin County Auditor s Motion to Dismiss.

RESPECTFULLY SUBMITTED this 9th day of December, 2004.

David J. Burman, WSBA # 10611
Kevin 1. Hamilton, WSBA # 15648
Ryan 1. McBrayer, WSBA # 28338
William C. Rava, WSBA # 29948
Beth A. Colgan, WSBA # 30520
Charles C. Sipos, WSBA # 32825
Breena M. Roos WSBA # 34501
PERKINS COlE 
1201 Third Avenue, Suite 4800
Seattle, WA 98101-3099
(206) 359-9000
Attorneys for Petitioners
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INTRODUCTION

Every voter has a fundamental and equal right to have his

or her ballot fairly and accurately counted. This action seeks to protect

that fundamental right by requiring that the rules for the upcoming hand

recount of the 2004 gubernatorial election apply consistent statewide

standards and procedures. Prior errors and inconsistencies in the initial

canvassing and machine recount of ballots must be reviewed and

corrected. The requested relief 

counted, that consistent standards are applied statewide, and that all voters

are treated fairly, equally, and consistently under Washington election law

and the constitutional right of Washington s citizens to participate fully in

the election process.

Pursuant to RCW 29A.04.205

, "

(iJt is the policy of the state

of Washington to encourage every eligible person to register to vote and to

participate fully in all elections, and to protect the integrity of the electoral

process by providing equal access to the process while guarding against

discrimination and fraud." This policy is required by Article I, Sections 12

and 19, of the Washington Constitution, which require that elections be

free and equal and that prohibit infringements on the right of suffrage and

the creation of special privileges and immunities.

The Secretary of State is the chief election officer. RCW

29A.04.230. The Secretary of make reasonable rules.

. . not inconsistent with the federal and state election laws" to assure that

those laws are executed "in an orderly, timely, and uniform manner.

(I S934-0006-000000/SL043380.00I)



RCW 29A.04.6l O. County auditors are responsible for the conduct of

elections in their counties. RCW 29A.04.025 and .216. Petitioners allege

that these election officers have not complied with the law or state

constitution with respect to the 2004 gubernatorial election.

Petitioners bring this action pursuant to RCW 29A.68.011

through this petition and the accompanying declarations and affidavits

and also seek a writ of mandamus and other relief. Pursuant to RCW

29A.68.011, the action maybe addressed by a single Justice, but in light of

the importance of the matter and the need for expedited treatment

petitioners ask that it be reviewed by the entire Court or so many of the

Justices as are available.

PARTIES

Petitioner-elector David T. McDonald is a qualified elector

and registered voter in King County. He is the Recount Director for the

Washington State Democratic Central Committee.

Petitioner-elector Ronald Taro Suyematsu is a qualified

elector and registered voter residing in King County. After he did not

receive the absentee ballot he requested prior to the election, he went to his

assigned polling place on Election Day and voted using a provisional

ballot. He later 

the status of his vote and the website indicated that he was not a registered

voter. Because this , Mr. Suyematsu called King County

many times prior to the end of the original count in an attempt to have his

vote counted. His vote was never counted, and he was finally infonned

3934-0006-OOOO00ISL043380.00 



that his ballot had not been counted due to human error in incorrectly

coding his ballot as unregistered.

Petitioner-elector Sanford Sidell is a qualified elector and

registered voter in King County. After he did not receive the absentee

ballot he requested prior to the election, he went to his assigned polling

place on Election Day and voted using a provisional ballot. 

, 2004, a volunteer from the Gregoire campaign contacted him and told

him that his ballot was not being counted. He signed a document to verify

his vote. However, since then he has followed up with King County and

has learned that his vote was never counted.

Petitioner-elector Brent Campbell is a qualified elector and

a registered voter in King County. He requested an absentee ballot but

chose not to use it, and instead went to his assigned polling place on

Election Day to vote. As instructed, he voted using a provisional ballot.

After Election Day, he checked the King County website regularly to

detennine if his vote had been counted and followed up by phone twice.

He finally learned that King County has no record of his provisional ballot.

Petitioner-elector Hillary Dendy is a qualified elector and a

registered voter in King County. She is a 19-year-old college student and

she was excited to vote in the 2004 elections, which were going to be the

first time she had voted. She voted by absentee ballot in both the primary

and general elections. After the general election, she received a notice

from King County that she had failed to sign her ballot. 

( 1~934-0006-OOOOOOlSL0433BO.00I)



documentation for her ballot on November 16, 2004. She has since

learned that nonetheless, her vote was not counted.

10. Petitioner Washington State pemocratic Central

Committee ("WSDCC") is a major political party under RCW 29A.04.086.

The WSDCC represents Democratic Party voters and candidates in

Washington.

11. Respondent Sam Reed, Washington Secretary of State, is

Washington s chief election officer and is responsible for administering

elections in Washington. Respondent Reed is responsible for setting

policies for and administering elections in Washington.

12. Respondents King County Records, Elections and

Licensing Services Division and its Director Dean Logan are responsible

for elections in King County. Respondents Franklin County Auditor, Pend

Oreille County Auditor and Pierce County Auditor are responsible for

elections in their respective counties. Respondent Logan is sued in his

official capacity and as a representative of all other county election

officials in Washington. Petitioners are not required to name as parties all

such election officers under RCW 29A.68.011 , and due to the exigent

circumstances are not able to name and serve each responsible election

officer as a party at this time.

JURISDICTION

13. Jurisdiction is proper under RCW 29A.68.011 , RCW

7.16.160, and RAP 16.2(a).

(I S934-Q006-000000/SL043380.00I)



ENTITLEMENT TO RELIEF

14. Because the initial results of the 2004 gubernatorial election

reflected a differential between candidates Chris Gregoire and Dino Rossi

ofless than 2 000 votes, the Secretary of State ordered a mandatory

recount by all Washington counties pursuant to RCW 29A.64.021 (l)(a).

The Secretary of State elected to conduct a machine recount.

15. The machine recount was completed on November 24. The

reported margin was 42 votes out of nearly three million. Although there

were numerous errors in the reported county canvass reports or that arose

during the counting or recounting process that were identified by

Petitioners, the Secretary of State refused to investigate and signed a

canvass

" .

ofthe reported county recount results on 

16. On December 3 , WSDCC made a timely request for a hand

recount of all ballots in all Washington counties. The Secretary of State

plans to direct that the recount commence on December 8.

17. During the initial canvassing of ballots and throughout the

course ofthe machine recount, significant problems have 

As described below, those problems indicate that ballots fTom properly

registered voters 

challenged and then denied a meaningful opportunity to prove the validity

of the ballots they cast, and that the election results recently announced by

the Secretary of State are inaccurate. In some respects, the problems might

not be more fTequent than in a typical election, but the narrow margin

between the candidates means that, unlike the typical election, they are not

(I S934-0006.o0000OlSL043380.001 )



hannless. That makes it 

Some problems, such as those with provisional ballots, are not typical

however, perhaps due to the increased usage of such ballots and recent

changes to governing law. The examples below are both worthy of

correction in their own right and are indicative of the errors that would and

should be corrected by a proper hand recount process.

18. Further, due to the limited time and delays in receiving

records and other infonnation from election officials, petitioners have not

been able to completely document many problems that have been reported.

For example, Petitioner WSDCC requested certain public records from

Respondent Reed on November 18 and from Respondent Logan on

December I , and the records have not yet been made available. 

rules would largely assure that any problems that would be discovered

through review of those documents, and other unknown problems, are

corrected during the hand recount.

The Secretary of State Failed to Canvass and Address
Facial Errors in the County Abstracts Recording Vote
Counts

19. Each county is required to provide an abstract detailing the

form and resolution of votes cast to the Secretary of State. 

29A.60.230. A number of 

inaccurate on their face. The total number of ballots cast does not equal

the total of the numbers of ballots indicated as having been voted for a

gubernatorial candidate and those excluded on some basis. 

there are more votes ascribed to the race than there were ballots cast.

5934.0006-000000/SL043380.00 



Petitioners have not had the opportunity to review all county returns, but

there are inaccuracies in at least those for Franklin, Pend Oreille and

Pierce Counties. The Secretary of 

the county results to allow investigation of these discrepancies, and

accepted some results even when on notice ftom the involved county that

they were not correct.

20. Additionally, a number of counties discovered after the

initial canvass and in undertaking the machine recount that they had not

initially counted groups of ballots that had been misplaced. 

documentation of the chain of custody for these newly-found ballots has

been provided.

21. Further, many counties had significant changes in the

machine vote counts based on errors due to votes being counted twice or

not at all.

22. Pursuant to RCW 29A.60.250, the Secretary of State was

obligated by December 2 (thirty days ftom the election) to complete only

a canvass of such of the returns as are not required to be canvassed by the

legislature." Pursuant to Article Ill, Section 4, of the Constitution, returns

for the office of Governor are to be canvassed by the Legislature and not

by the Secretary of State.

23. The Legislature has specified that in the event of a recount

the secretary of state shall canvass the amended abstracts and shall file an

amended abstract with the original results " RCW

29A.64.061. No deadline is specified for the Secretary of State to

(I S9J4-0006-000000ISL043380.00 



complete its recount canvass, and under the Constitution the Secretary of

State need not " deliver the same to the speaker of the house of

representatives" until "the first meeting ofthe house thereafter " in January

2005. In short, sufficient time for the Secretary of State 

investigate problems and in fact verify the reports provided by the

counties.

24. RCW 29A.04.013 defines "canvassing" as " the process of

examining ballots or groups of ballots, subtotals, and cumulative totals in

order to determine the official returns. . . and includes the tabulation of

any votes that were not tabulated at the precinct or in a counting center on

the day of the primary or election." The Secretary of State has issued a

regulation that defines canvassing as "the process of examining in detail 

ballot, groups of ballots, election subtotals, or grand totals, in order to

determine the official results. . . and to safeguard the integrity of the

election process. " WAC 434-262-010(1) (emphasis supplied). Prior to an

official canvass, the abstracts must be inspected, and errors, discrepancies,

or anomalies must be investigated and corrected. WAC 434-262-020

, -

040, & -050.

25. In addition, RCW 29A.04.570 requires the Secretary of

State to conduct a review of election-related policies, procedures, and

practices" when "a mandatory recount is likely in a statewide election" and

to do so "in as many selected counties as time and staffing permit" and

before "the time the recount is to take place, ifpossible.

(15934-0006-000000151.043380.00 I)



26. Despite these statutes and regulations, and despite the facial

errors on the abstracts and wide array of problems set forth below, the

Secretary of State declined to examine the accuracy of abstracts provided

by the counties or the consistency of practices among the counties that

might have resulted in failure to tabulate valid votes. 

the Secretary of State nonetheless erroneously declared that he had caused

the recount returns to be canvassed and verified" and that "the full, true

and correct total of votes cast for each candidate is" 1 372 442 for

Gregoire, 1 372,484 for Rossi , and 63 415 for Bennett.

County Errors and 
Regarding Signature Matching Cor 
Provisional Ballot Voters DisenCranchised Many 
Those Lawful Voters

27. Absentee ballots are requested by registered voters and

provided to them by counties after verifying their status. 

placed in a security/secrecy envelope, which in turn is placed in an

external envelope signed by the voter.

28. Provisional ballots are issued to those who attempt to vote

at a polling place but are turned away, most often because they are not

included on the list of voters registered in the precinct or because they are

shown as having requested an absentee ballot. 253-043

(amended August 24, 2004). Such voters are required to be 

ballot and a secrecy envelope and an external envelope similar to those for

absentee ballots , and must sign an oath on the external envelope or the poll

(15934.0006-000000151.043380.00 I)



book. WAC 434-253-045. The disposition of their vote is determined

later.

29. Counties, and particularly King County, rejected numerous

absentee and provisional ballots on the basis that the signature on the

ballot did not sufficiently match the signature on the voter's registration

card on file with the respective county auditor. These voters were lawfully

registered, had either appeared at the polls or been verified by the county

when the absentee ballot was issued, and had in fact signed the oaths as to

their entitlement to vote. Denial of their right to vote violates the

Washington Constitution and statutes.

30. A person s signature at different times is seldom exactly the

same. Some people have more than one form , depending on

their mood, the formality of the moment, or other factors. Signatures

moreover, change over time, or as the result of aging or certain medical

conditions. None of these 

under the Washington Constitution or our state electoral system.

31. The determination as to signature mismatches is subjective

and there is no uniform statewide standard. WAC 434-240-240. Some

counties do not even engage in signature verification as to provisional

ballots, including Whitman, Walla Walla, and Whakiakum Counties.

Some do not allow any election official other than the canvassing board to

reject a signature match.

32. King County rejected provisional and absentee ballots on

the basis of signature mismatch with significantly greater frequency than
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was true in the state as a whole or in the counties in which candidate Rossi

prevailed. Many of 

the canvassing board. When King County had supervisors review the

initially rejected provisional ballot signatures, it was determined that a

number had been erroneously rejected. No such review has taken place

with absentee ballots. Lawful absentee and provisional 

King County were much less likely to have their valid votes counted than

voters in other counties.

33. In attempting to assist absentee and provisional ballot

voters whose signatures were initially rejected , petitioner WSDCC

observed that some of the signature rejections were clearly erroneous.

Many Lawful Voters Were Denied Meaningful Notice
and an Opportunity to Contest Their
DisenCranchisement

34. Due to the subjectivity and significant opportunity for

erroneous rejection of signatures, the Secretary of State s regulations

require absentee ballot voters to be notified and given an opportunity to

validate their signature ifit does not, in the county's view , match that on

the voter s registration. WAC 434-240-235

, -

245. The regulation for

situations in which the voter failed to sign at all requires that such

correction or clarification occur by the day before the county is to certify

the results. WAC 434-240-235. The regulation for signature mismatches

however, does not specify a deadline. WAC 434-240-245.

35. When provisional ballots were rejected on the basis of

mismatched signatures, some counties treated them the same as absentee

(I S934-ooo6-000000/5L043380.ooJ) 11-



ballot voters and contacted the provisional ballot voter, even though 

regulation expressly requires that. All or most of the counties allowed

them to validate their provisional ballot after Election Day by providing

the required signature or updating their registration in the event of an

apparent mismatch.

36. RCW 29A.60. 190(1) requires that absentee ballots

received on or before the date on which the. . . election is 

must be included in the canvas report. For this election, that date was

November 17. Nothing in the statute 

ballot correction or clarification efforts on the date on which the election is

certified. Nothing in the s regulations allows the

rejection of absentee ballot correction or clarification of signature

mismatches on the date on which the election is certified. Nothing in the

statute or regulations allows the rejection of correction or clarification

efforts as to provisional ballots on the date on which the election is

certified. Absentee received" by the day of certification if the

voter validates her signature on that day.

37. King County rejected validation efforts as to absentee and

provisional ballots on November 17 but before certification later that day.

At least one county accepted such a validation effort on November 17.

38. Unfortunately, for many voters, they learned that their

ballots had been rejected without sufficient time to provide verification of

their signatures. King County did not provide the same notification by

mail to provisional ballot voters that it did to absentee ballot voters. Even
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those absentee ballot voters who received timely notice did not receive

notice consistent with due process under the Washington Constitution.

The King County notice, for example, does not identify the gravity of the

situation. It did not specifically inform the 

be counted if they did not respond; it could reasonably be read to indicate

that the new signature was being requested as a precaution for future

elections.

39. Petitioner-elector Brent Campbell also was denied due

process. Mr. Campbell is a 

an absentee ballot but chose not to use it, and instead went to his assigned

polling place on Election Day to vote. As instructed, he voted using a

provisional ballot. After Election 

website regularly to determine ifhis vote had been counted and followed

up by phone twice. He finally learned 

his provisional ballot.

40. Petitioner-elector Hillary Dendy also was denied her right

to vote without due process. Ms. Dendy is a 

County. She is a 19-year-old college student and she was excited to vote

in the 2004 elections, which were going to be the first time she had voted.

She voted by absentee ballot in both the primary and general elections.

After the general election, she received a notice from King County that she

had failed to sign her ballot. She signed documentation for her 

November 16, 2004. She has since , her vote was

not counted.
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41. Gregory V. Roeben is another example of a voter who

received no notice and no due process before being deprived of his right to

vote. Dr. Roeben has first to vote in Washington in 1995.

Although his signature has become shorter since he first registered, it has

remained constant for at least the last three years. During that time he

changed his registered address and voted by absentee ballot in several

elections prior to the 2004 general election. He never was given any

notice of any problem with his signature, and he is confident that his

signature on those absentee ballots was the same as that on this year's

general election ballot and his current driver s license. King Cotmty

provided no notice of any problem with his signature in this year's 

election. When he returned home , however

he found a note probably from the Democratic Party, telling him that his

ballot had been rejected and that he needed to address the issue with the

County prior to the end of that day. The day had already ended, but he

promptly undertook such efforts the next morning, November 17, but King

County refused to allow him to the opportunity to be heard and to avoid

disenfranchisement even though the canvassing board did not meet until

many hours later to certify the election.

42. The right to vote is a fundamental constitutional right.

Denial by government ofthat right must be subject to reasonable due

process safeguards. Respondents failed to provide 

a real opportunity to be heard before disenfranchisement.
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County Errors Forced Registered Voters to Vote
Provisional Ballots and Eventually Deprived Them of
Their Right to Vote

43. Some of those voters who were not shown as registered

voters on the poll book at the polling place or as having already received

an absentee ballot should have been alJowed to vote in person but were

denied the right to do so because of errors or delays by some counties in

updating registration and absentee ballot records.

44. For example, Petitioner-elector Ronald Taro Suyematsu is a

registered voter residing in King County. After he did not receive the

absentee ballot he requested prior to the election, he went to his assigned

polling place on Election Day and voted using a provisional ballot. 

later checked the King County elections website to determine the status of

his vote and the website indicated that he was not a registered voter.

Because this was incorrect, Mr. Suyematsu called King County many

times prior to the end of the original count in an attempt to have his vote

counted. His vote was never counted, and he was finally informed that his

ballot had not been counted due to human error in incorrectly coding his

ballot as unregistered.

45. As another example, Petitioner-elector Sanford Sidell is a

registered voter in King County. After he did not receive the absentee

ballot he requested prior to the election, he went to his assigned polling -

place on Election Day and voted using a provisional ballot. 

, 2004, a volunteer from the Gregoire campaign contacted him and told

him that his ballot was not being counted. He signed a document to verify
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his vote. However, since then he has followed up with King County and

has learned that his vote was never counted.

46. Donald Henning and his wife moved from Klickitat to

Clallam County, but still own property in Klickitat County. They

attempted to re-register in Clallam County. In September, the Clallam

County Auditor s office informed them that they were not registered in

Clallam County and could not vote there. Mr. Henning and his wife

accordingly drove 360 miles on Election Day to Klickitat County. 

polling place, a poll worker told them their names were not in the poll

book and instructed them to vote by provisional ballot. 

Mr. Henning and his wife received a notice telling them that their ballots

had not been counted because the Klickitat County Auditor s Office had

received a letter indicating that they had moved out of the county. 

Mr. Henning nor his wife ever sent such a letter to the county.

47. Daniel John Chirillo is a lawfully registered voter in King

County. He has been a registered voter 

Mr. Chirillo went to his polling location to vote, and was infonned that he

was not on the voter roll so would be required to vote a provisional ballot.

He did so. The following week, he visited the King County Elections web

site where he learned that his provisional vote would not be counted

because his absentee ballot had been received and counted.

48. Mr. Chirillo, however, had never asked for, received, or

voted with an absentee ballot. He contacted King County and 

his date of birth and address had been replaced with those of his nephew
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Daniel Kenichi Chirillo, who had recently moved to Sammamish. 

nephew, not Mr. Chirillo, had received and voted by absentee ballot.

49. Through happenstance and persistence, Mr. Chirillo was

able to succeed in having his vote counted, but there are undoubtedly

many others like Mr. Chirillo who were not able to succeed in having their

votes counted.

50. In addition, counties are allowed to deny a previously

registered voter the right to vote only if the county confirms that the

cancellation of the voter s registration, usually due to inactivity, was

proper. A number of counties 

they undertook such examination, and such voters were not given notice

and an opportunity to be heard before deprivation in this manner 

right to vote. Mr. Suyematsu, Mr. Chirillo, and Mr. and Ms. Henning are

examples of voters whose registrations were improperly cancelled.

Valid Ballots Were Rejected as a Result of Non-
Utilization of "Secrecy" Envelopes

51. Certain counties rejected absentee ballots where the voter

forgot to utilize the inner "secrecy" envelope. No statute requires or

allows such rejection, and such rejection is contrary to RCW 29A.04.205.

The Secretary of State Has 
Rules Cor the Hand 
Votes Are Counted and That Washington Voters Are
Treated Equally.

52. The Secretary of State has announced the intention to issue

rules for the hand recount. Given the 

detailed above, it is essential that those rules (1) include all ballots, even

r J S934.0006-000oo0/5L0433BO.001 17-



those previously rejected for some reason, and particularly where the

reason was contrary to law or resulted from neglect of duty; (2) assure

accurate counting of all ballots in a manner visible to the public and the

political parties and in a fashion that reasonably permits a question raised

as to possible erroneous disposition to be resolved by the canvassing

board; (3) allow Washington voters meaningful notice and a reasonable

opportunity to prove the validity of their improperly rejected ballots; and

(4) require uniformity in processing of ballots across counties.

53. Such rules are required by the basic tenets of Washington

election law: all valid votes must be counted, and Washington voters must

be treated fairly and equally in the election process.

54. In particular, the requirement that all previously rejected

votes be re-evaluated, and citizens be given a reasonable opportunity to

validate improperly rejected votes, is essential. The denial of meaningful

notice and the rejection of absentee or provisional ballot validation efforts

on the date on which the election was certified are contrary to RCW

29A.04.205 and demonstrate the election officers' failure to follow the

law.

55. The Secretary of State has indicated that his hand recount

rules will not require review of ballots not counted earlier due to decisions

on such issues on signatures, missing security envelopes, cancelled

registration. . But to correct any errors

in earlier efforts, whether those errors caused votes to be counted or not

counted. Accordingly, Washington 
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recount, county canvassing boards conduct a recount of all votes cast.

RCW 29A.64. 02l(1) (emphasis supplied); see also RCW 29A.64.050

(during partial recount that may change the result of election, Secretary of

State shall order " a complete recount of all ballots cast" (emphasis

supplied). The votes that were 

cast, and they should now be recounted.

56. In addition, the Secretary of State has failed to promulgate

rules on how any "newly discovered" ballots should be handled to ensure

that only ballots cast on or before Election Day and kept securely since

then are included in the tabulation.

57. Moreover, because the acts alleged above not only are

wrongful on their own but also varied by county, only a recount of all

ballots cast, including those earlier rejected, can remedy the neglect by the

Secretary of State and the auditors of their duty to assure uniformity in the

electoral process. Failure, for example, to review the ballots excluded at

excessive rates by King County due to signature decisions will infect the

hand recount with the same denial of equal treatment of voters that

occurred in the initial canvassing.

58. In addition, the Secretary of State has indicated that t~e

rules will deny Petitioners the right to observe the hand recount if the

counties employ as their recount staff representatives of the candidates and

political parties. Because such staff 

certain obligations to the County, they will be incapable of acting as

observers on behalf of a party or candidate.

(I '934-0oo6- oo00oo/51.0433BO.001 19-



59. The Secretary of State has also indicated that observers

need not be allowed to make a record of their objection to the disposition

of any ballot, and there will be no record kept by the County of which

ballots were disputed. This process renders the witness" each

ballot virtually meaningless and denies Petitioners their rights under the

Washington Constitution to petition the counties for the common good and

to assure that elections are free and equal.

60. Unless rules are promulgated as suggested above, the

Secretary of State will have failed in his duty to correct the inconsistencies

and errors of law alleged above, and others, and validly cast votes will not

be counted.

PRAYER FOR RELIEF

Petitioners respectfully request that a Justice or the Court:

Immediately order that Respondents withhold any further

action on the hand recount until further order and show cause why the

Secretary of State should not be ordered to examine the machine recount

returns and to correct any errors of math, law, or uniformity of treatment

and to review the chain of custody of all newly-found ballots included in

the machine recount;

Immediately order that Respondents make available within

24 hours all public records requested by Petitioners;

Order that Secretary Reed promulgate rules for any hand

recount that assure that to the greatest extent possible wrongful acts and

neglect of duty by county auditors be corrected, that standards be

r I 5934-0006-0oooo0/51.0433BO. 00 20-



articulated and uniformly applied in all counties, and that every vote of

lawfully registered voters be counted;

Order that the ballots cast by absentee and provisional

ballot voters but rejected for reasons of signature mismatch, cancelled

registration, or missing security envelope be reviewed and that the

involved voters be given notice and an opportunity to be heard before

being finally deprived of their right to vote in the 2004 gubernatorial

ele~tion;

5. 
RESPECTFULLY 

2004.

Davi . , WSB # 
Kevin J. Hamilton, WSBA # 15648
Ryan 1. McBrayer, WSBA # 28338
William C. Rava, WSBA # 29948
Beth A. Colgan, WSBA # 30520
Charles C. Sipos, WSBA # 32825
PERKINS COlE LLP

1201 Third Avenue, Suite 4800
Seattle, W A 98101-3099
(206) 359-8000
Attorneys for Petitioners
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Davis Wright Tremaine LLP

ANCHORAGE BELLEVUE LOS ANGELES NEW YORK PORTLAND SAN FRANCISCO SEATTLE SHANGHAI WASHINGTON, D.

ROBERT J. MAGUIRE
DIRECT (206) 628. 7756
ro b ma gui co m

2600 CENTURY 
1501 FOURTH 
SEATTLE , WA 98101- 1688

TEL (206) 622- 3150
FAX (206) 628-7699
www. dwt. com

January 21 2005

Tom Hoemann, Secretary
Washington State Senate

O. Box 40482
Olympia, W A 98504-0482

Richard Nafziger, Chief Clerk
Washington State House of Representatives

O. Box 40600
Olympia, W A 98504-0600

Re: Election Contest

Dear Sirs:

Attached is a petition from Washington electors contesting the election for Governor of the State
of Washington. This petition is substantively identical to the 
of the State of Washington for Chelan County. The petitioners believe that the Superior Court in
Chelan County has jurisdiction to hear this election contest pursuant to Washington law and is
the correct venue for such an action. Since representatives of Christine Gregoire and 
Washington State Democratic Central Committee have contested the jurisdiction of that court
the petitioners are also filing this action with the Legislature.

It is our understanding that many members of the Legislature have expressed their belief that this
matter should be resolved through a judicial proceeding. 
contest action are the type and nature regularly addressed in judicial proceedings. Also, the
Legislature has enacted a contest statutory scheme, providing that contest action should proceed
in courts rather than the Legislature. If the Legislature determines to move forward with this
contest rather than permitting the proper judicial proceedings to continue, the petitioners are
prepared to submit detailed evidence as described in the attached petition.

Very truly yours

Davis Wright Tremaine LLP

DOCUMENT2
Seattle
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IN THE LEGISLATURE FOR THE STATE OF WASHINGTON

Timothy Borders, Thomas Canterbury, Tom
Huff, Margie Ferris, Paul Elvig, Edward 
Monaghan, and Christopher V ance, Washington)
residents and electors, and the Rossi for 
Governor Campaign, a candidate committee

King County and Dean Logan, its Director of 
Records, Elections and Licensing Services; 
Adams County and Nancy McBroom, its 
Auditor; Asotin County and Elaine Johnston, its
Auditor; Benton County and Bobbie Gagner, its )
Auditor; Chelan County and Evelyn L. Arnold
its Auditor; Clallum County and Cathleen 
McKeown, its Auditor; Clark County and Greg
Kimsey, its Auditor; Columbia County and 
Sharon Richter, its Auditor; Cowlitz County and )
Kristina Swanson, its Auditor and Ex-Officio
Supervisor of Elections, Douglas County and 
Thad Duvall, its Auditor; , Ferry County and 
Clydene Bolinger, its Auditor; Franklin County 
and Zona Lenhart, its Auditor; Garfield County
and Donna Deal, its Auditor; Grant County and 
Bill Varney, its Auditor; Grays Harbor County
and Vem Spatz, its Auditor; Island County and 
Suzanne Sinclair, its Auditor; Jefferson County 
and Donna Eldridge, its Auditor; Kitsap County
and Karen Flynn, its Auditor; Kittitas County 
and Judy Pless, its Auditor; Klickitat County and )
Diana Housden, its Auditor; Lewis County and 
Gary Zandell, its Auditor; Lincoln County and 
Shelly Johnston, its Auditor; Mason County and )
Allan T. Brotche, its Auditor; Okanogan 
and Peggy Robbins, its Auditor; Pacific County, )

Petitioners

ELECTION CONTEST PETITION - 

No.

ELECTION CONTEST
PETITION

Davis Wright Tremaine LLP
LA W OFFICES

!(.IIII Century Square. Isnl Fourth Avenue
Seaule. Washington 98101- 1688
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and Pat Gardner, its Auditor; Pend Oreille 
County and Carla M. Heckford, its Auditor; 
Pierce County and Pat McCarthy, its Auditor; 

San Juan County and Si A. Stephens, its Auditor;)
Skagit County and Norma Hickock-Brummett
its Auditor; Skamania County and Mike 
Garvison, its Auditor; Snohomish County and 
Bob Terwilliger, its Auditor; Spokane County
and Vicky Dalton, its Auditor; Stevens County 
and Tim Gray, its Auditor; Thurston County and )
Kim Wyman, its Auditor; Wahkiakum County 
and Diane L. Tischer, its Auditor; Walla Walla
County and Karen Martin, its Auditor; Whatcom )
County and Shirley Forslof, its Auditor; 
Whitman County and Eunice Coker, its Auditor, )
and Yakima County and Corky Mattingly, its 
Auditor, and Sam Reed, in his official capacity 
as Secretary of State for the State of Washington. )

Respondents.

INTRODUCTION

This is an action contesting the 2004 election for the Office of Governor.

Petitioners firmly believe, pursuant to the legislative contest statute enacted by this

Legislature in RCW 29A.68 et seq. that proper jurisdiction for this contest petition lies in

the courts oflaw. However, the Washington State Democratic Central Committee has

argued that only the Legislature can hear this petition. While Petitioners strongly believe

this argument to be wrong as a matter of law, this petition is filed in the alternative

pursuant to Art. III, ~4 of the Washington Constitution to protect Petitioners ' right to a full

and fair hearing of the claims presented in this petition.

Petitioners believe that the number of illegal votes counted, and the number of

valid votes improperly rejected in this election, are so great as to render the true result of

the election uncertain and likely unknowable. So long as the uncertainty remains, a cloud

will exist over the legitimacy of any administration taking office. Because the true results

ELECTION CONTEST PETITION - 2
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cannot be ascertained, a new election must occur promptly to restore the integrity of

Washington s election process.

II. PETITIONERS - CONTEST 

Petitioners are registered voters in the State of Washington and the Rossi for

Governor Campaign.

III. RESPONDENTS -- PARTIES CHARGED WITH ERROR

Respondents are the 39 counties of the State of Washington and the respective chief

election officials of those counties, and Sam Reed, Secretary of State for the State of

Washington.

IV. SUMMARY OF CLAIMS AND RELIEF SOUGHT

This action is an election contest under Article III, ~ 4 of the Washington

Constitution, which states that "contested elections for such officers shall be decided by

the legislature in such manner as shall be determined by law." WASH. CONST. 

Because of the errors, omissions, misconduct, neglect, and other wrongful acts of

respondent election officials, petitioners contest the election and the right of Christine

Gregoire to be issued a certificate of election for the office of Governor. The affidavits

and evidence to be developed and addressed through procedures provided by the

Legislature will show the following:

Respondents and their agents have failed to perform their obligations under the

constitutions of the State of Washington and the United States and election laws, they have

made errors and been negligent, and they have committed other wrongful acts that render

the true results of the election impossible to determine. Respondents counted many more

votes than were cast by legitimate, registered voters.

Respondents counted votes by felons and others ineligible to vote and votes cast in

the name of deceased persons. Respondents failed to secure properly certain absentee

provisional. and other ballots, and failed to implement procedures to avoid mistakes
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errors, and alteration or submission of invalid votes, and as a result the improperly secured

ballots were not properly counted.

King County and other Respondents failed to implement uniform procedures for

the canvassing of overvotes and undervotes and some of them changed their procedures in

the middle of the election and recount. King Couhty and other respondents violated

Washington law by marking on the ballots in such a manner as to obscure the original

marks by the voter, making it impossible to review what the voter s intent was.

In addition, the votes oflawfully registered voters were not counted, and the failure

by Respondents to count them, when presented with evidence of Respondents' errors , was

arbitrary, capricious, wrongful, and a violation 

election laws. Moreover, Petitioners ' rights to equal protection of the laws have been

violated by the inconsistent treatment of ballots wrongly rejected by Respondents, and the

lawful, valid votes of electors, including the petitioners, have been diluted by the counting

of invalid or illegal votes.

As a result of Respondents' actions, it is impossible to determine which candidate

received the greatest number of legitimate, valid, legal votes. The Legislature should

therefore declare the election void, set it aside, order that any certification of the results of

the election and any certificate of election issued as a result of the election are also void,

and order that a new election be conducted as soon as practicable.

The Legislature should also order the implementation of procedures to prevent the

recurrence of the errors, mistakes, neglect, and wrongful acts that plagued this contested

election.

GROUNDS AND CAUSES FOR THE CONTEST

As set forth and supported in the Affidavit of Chris Vance submitted

herewith and additional affidavits of electors to be filed, as well as in additional evidence

to be developed in discovery and presented at such hearing as the Legislature determines is

ELECTION CONTEST PETITION - 4
Davis Wright Tremaine LLP

LAW OFFICES

!Iollll Cen1ury Square' 
~..:alll..:. Washinglon 9&101- 1688

I :!I'b) 622. ) I ~O . Filx: (206) 628-7699



appropriate, respondents have committed errors, omissions, mistakes, neglect, and other

wrongful acts, including but not limited to the following:

Employing procedures that resulted in the counting of votes far in

excess of the number oflawfully registered electors who participated in the

election. Specifically, based on information , it appears there are

thousands more votes than individuals credited with voting in King County and

other counties.

Counting provisional ballots in violation of the law by failing to first

investigate the provisional ballot to verify that the person was a lawfully registered

voter and had not already voted in the election. Specifically, 348 provisional

ballots in King County, 77 in Pierce County, 12 in Stevens County, and a number

yet to be determined in other counties were counted without first being verified to

confirm they were cast by eligible registered voters who had not already cast

another ballot.

Counting the votes of convicted felons who have not had their civil

rights restored. Specifically, as of January 21 , 2005 , Petitioners have information

that 49 felons who had not had their civil rights restored cast ballots that were

counted in the November 2, 2004 general election, and Petitioners continue to

19. identify more such ballots.

Counting invalid votes submitted in the name of persons who died

before the election. Specifically, as of January 21 , 2005, Petitioners have

information that 41 ballots cast in the name of deceased persons were counted in

the November 2 2004 general election, and Petitioners continue to identify more

such ballots.
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Counting ballots submitted by persons other than the registered

voter in whose name the ballots were submitted - including. according to media

reports, at least two absentee ballots counted in Lewis County:

Counting more than one ballot cast by the same person.

Specifically, as of January 21 , 2005 , Petitioners have information that 10 persons

having more than one voter registration cast multiple ballots that were counted in

the November 2, 2004 general election, and Petitioners continue to identify more

such ballots.

Failing to ensure that military overseas and other absentee voters

received absentee ballots in a timely manner.

Violating Petitioners ' rights to equal protection of the laws by only

correcting in some counties, but not others, errors made by election workers and

discovered after the initial certification. The inconsistent treatment includes King

County' s selective correction of errors regarding ballots for which election officials

had apparently made mistakes in verifying signatures and its refusal to correct

additional signature verification errors when presented with declarations from

voters whose ballots had been mistakenly rejected. As a result, ballots within King

County were treated unequally. Also, selected ballots in King County were treated

differently than ballots in other counties. Apparently based on the instructions of

the Secretary of State, after King County selectively corrected certain errors the

following additional counties violated Petitioners ' rights to equal protection of the

laws by refusing to correct errors when presented evidence from lawfully registered

voters of the respective county' s mistakes:

Asotin
Clark
Grant
Jefferson
Lewis

Chelan
Douglas
Grays Harbor
King
Mason

Clallam
Franklin
Island
Kittitas
Pierce
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Snohomish
Yakima

WhatcomThurston

Violating Petitioners ' rights to equal protection of the laws by

allowing third parties to solicit, collect, and present for consideration revised

election documents (ballot envelope signatures or registration signatures) in an

effort to correct mismatched signatures and by doing so only in some counties but

not in others.

Violating Petitioners ' rights to equal protection of the laws by

failing to establish and follow uniform standards regarding the treatment of ballots

containing marks in addition to a single, completely filled-in oval for one candidate

overvotes ) and containing a less than completely filled-in oval for a candidate

'undervotes ), with the result that similar ballots reviewed at different times or by

different individuals were treated differently.

10. Violating Petitioners' rights to equal protection of the laws by, inter

alia failing to provide consistent standards for the treatment of overvotes and

undervotes and by King County' s changing, several times during the course of the

canvass of votes and the recounts, the standards by which election officials decided

how and whether to count ballots containing overvotes or undervotes and ballots

containing efforts by voters to write in the names of one of the candidates on the

ballot.

11. Violating the provisions of Washington election law regarding the

duplication and enhancement of ballots by marking on ballots in ways that

permanently obscured the original marks by the voters making it impossible to now

discern voters ' intent.

As a result of Respondents ' errors , omissions, misconduct. neglect, and

other wrongful acts, Respondents counted more invalid, illegal , and/or otherwise wrongful
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votes than the number of votes certified by the Secretary of State as separating the

candidates. Specifically,

Many, potentially thousands, more votes were counted than were

cast by lawfully registered voters;

Many provisional ballots were counted without any determination

being made that the voter was entitled to vote or had not already voted;

Convicted felons who have not had their civil rights restored voted

and had their votes counted;

Invalid votes were counted in the name of deceased persons;

Absentee ballots signed by individuals other than the registered

voter to whom they were sent were counted;

Invalid votes that were submitted by people who submitted more

than one ballot were improperly counted;

There is apparently no way to retrieve any such ballots described

above from the pool of ballots counted so as to determine the correct number of

valid votes for each candidate such that the true results of the election are uncertain

and unknowable;

Military overseas and other absentee voters may have been

disenfranchised by administrative error;

Illegitimate, invalid and/or illegal votes were cast, and in such

number that if given to Ms. Gregoire, will, if taken from her, reduce the number of

her legal votes below the number oflegal votes given to Mr. Rossi; and

10. It appears that a sufficient number of illegitimate, invalid and/or

illegal votes has been given to Ms. Gregoire that, if taken from her, would reduce

the number of her legal votes below the number of votes given to Mr. Rossi , after

deducting thereftom the illegal votes that may be shown to have been given to him.
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As a result of Respondents ' errors , omissions, misconduct, neglect and

other wrongful acts, Respondents failed to count more lawful votes for Candidate Rossi

than the number of votes separating the candidates. The number of individuals who state

that they voted for Mr. Rossi but their ballots were wrongfully rejected by Respondents

exceeds the number of votes certified by the Secretary of State as separating the two

candidates by more than double.

As a result of Respondents' actions and the inconsistent treatment of ballots

wrongly rejected by election workers, valid ballots from lawfully registered voters were

rejected and not counted in select counties. Thus, an elector had a greater chance of having

his or her ballot counted in some counties than in others, which constitutes a violation of

Petitioners ' rights to equal protection of the law.

As a result of Respondents ' actions , confidential information regarding

provisional ballot voters was disclosed and third parties were allowed to collect and

present revised election or registration documents in some but not all counties. Thus, an

elector in some counties had a greater chance of having his or her ballot counted in some

counties than in others, which constitutes a violation of Petitioners ' rights to equal

protection of the law.

The actions and omissions described in Sections V(A) through (E) herein

constitute neglect of duty, errors, and misconduct on the part of Respondent election

officers, in violation of Washington s election laws, and as a result of these errors and

omissions, an error has occurred in the Secretary of State s certification of the election

returns and is about to occur in the issuance of a certificate of election to Ms. Gregoire.

In addition, as a result of the actions and omissions of Respondents

Washington voters have been deprived of a free and fair election:

Petitioners have been deprived of the equal protection of the laws

guaranteed by the United States and Washington State Constitutions;
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The valid votes of Petitioners were either not counted or diluted by

illegitimate, invalid, and/or illegal votes; and

It is impossible to determine which gubernatorial candidate received

the greatest number of legitimate votes.

VI. RELIEF REQUESTED

For the foregoing reasons, Petitioners respectfully ask the Legislature to expedite

the hearing of this matter and issue an order:

(1)

(2)

(3)

declaring the election null and void;

setting the election aside;

declaring that any certification of the results of the election and any

certificate of election issued as a result of the election are also void;

directing that a new election be conducted as soon as practicable;(4)

(5) granting any other relief the Legislature deems equitable andjust.

DATED this 

Davis Wright Tremaine LLP
Attorneys for Petitioners

Harry J. F. Korrel
WSBA #23173
Robert 1. Maguire
WSBA #29909
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